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APPEAL FROM THE UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


- Appellee submits the following counterstatement of the 
ease as setting forth clearly all the facts necessary to. a 
decision of the issues presented by this appeal: 


On October 24, 1956, appellee was appointed Conservator 
of the estate of Ned Russell, otherwise known as Edmund 
A. Russell II, in Civil Action No. 4038-56 in the United 
States District Court for the District of Columbia. On the 
same day, appellee filed her bond as such Conservator in 
the maximum amount of $565,000. Appellant was approved 
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as surety on the bond. ‘The condition of the bond. was that 
appellee ‘“‘shall well and truly perform her duties-as such 
Conservator and in all things obey such order as the Court 
shall make in the premises.’’ Appellee and appellant as 
principal and surety further undertook in the bond ‘‘to 
abide by and perform the order of the Court in ‘the prem- 
ises.”? (J. A. 32-33.) rec a tes 


To obtain the services of appellant as surety on her bond, 
appellee submitted to appellant under date of October 24, 
1956, an application for bond in which appellee agreed 
to pay the sum of $1,890 as premium on the bond for the 
first year, and the sum of $1,890 annually in advance there- 
after “for each year during which liability under said bond 
shall continue in force and until satisfactory evidence of 
the termination of such liability shall be furnished to the 
company.”’ (J.A. 10.) 


The Conservator later ascertained that she could obtain 
approved surety on her bond as Conservator at a cost of 
$1,322 a year (J.A. 29) and therefore obtained an order 
from the District Court in the conservatorship proceeding 
on September 30, 1957 authorizing her to substitute the 
Peerless Insurance Company for the appellant as surety 
on her bond, the order providing ‘‘upon the expiration of 
said bond on October 24, 1957 and upon the filing of the 
new undertaking in the sum of $565,000 the surety on the 
prior undertaking shall stand discharged except as to prior 
defaults, if any.”’ (J.A. 33-34.) 


No formal notice was given in the conservatorship pro- 
ceedings to the surety that the order was to be obtained. 
On or about September 28, 1957, however, prior to the 
entry of the order of September 30, 1957 and prior 
to the end of the first year of the bond, counsel for appellee 
advised. H. Gabriel Murphy, the insurance broker from 
whom the original bond was procured, that appellee in- 
tended to request the court for authority to obtain another 
surety at a lesser premium. The broker advised appellant 
of this fact through an employee of appellant with whom 
he deals in the ordinary course of business. : Thereafter, 
and prior to the expiration of the period for which the 
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initial-premium ‘on the-original bond: had been paid, counsel 
for appellee advised the broker that the-order of:September 
30,.1957:had: been entered. The broker. advised appellant 
and appellant acknowledged such advice by returning to the 
broker the: notice of premium due stamped -‘‘Cancelled 
October. 21, 1957 effective date,’’ which was prior to the 
end of the first year of the bond. (J.A. 39-40.) 


On January 20, 1958 appellant, through its counsel, de- 
livered a letter to appellee referring to the order-of Sep- 
tember 30;.1957, which authorized the substitution of a new 
bond and provided that appellant ‘shall stand discharged 
except as to prior defaults, if any.”’ The letter stated that 
appellant was ‘unwilling to accept that order as evidence 
of termination of liability under the provisions of your 
aforesaid agreement.’’ The. letter demanded payment of 
the annual premium in the amount of $1,890. (J-A. 12-13.) 


On April 18, 1958 appellant filed this proceeding in the 
United States District Court for the District of Columbia 
under Civil Action File No. 1019-58 praying for a 
declaratory judgment that the Court was without power 
to order cancellation of appellant’s bond, that such 
bond remains in full force and effect, and that judgment 
be rendered in favor of appellant.in the amount of $1,890 
for the premium due for the year commencing October 24, 
1957* and for such other relief as the Court may deem 
just and proper (J.A. 1-3.) 


Ned Russell, for whom appellee was appointed conservator, 
died on: November 2, 1958, subsequent to the filing of this appeal. 
The maximum amount of premiums which appellant will be able 
to claim under its theory of the case cannot, therefore, exceed by 
any substantial amount the amount of the single $1,890 premium 
for the year October 24, 1957 to October 23, 1958, claimed in 
appellant’s suit in the District Court. This maximum amount when 
liquidated by the approval of appellee’s final account as conservator 
will undoubtedly be less than $3,000. Appellee, however, does not 
contend that this ousts the court of jurisdiction in the present 
case as the amount was indefinite at the time appellant commenced 
its.suit for. declaratory judgment and, as of that time, could have 
exceeded the jurisdictional amount of $3,000. See the case of St. 
Paul Mercury Indemnity Co. v. Red Cab -Co., 303 U.S. 283, 82 
L. Ed. 845 (1938). - - . i ‘ 
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‘After an extension of time duly granted therefor (J.A. 
4), appellee on June 5, 1958, moved to dismiss the. action on 
the ground that the complaint failed to state a claim upon 
which relief could be granted or in the alternative to grant 
summary judgment for defendant. (J.A. 5.) : 

A hearing was held on appellee’s motion for summary 
judgment on July 18, 1958. The District Judge at the con- 
clusion of the hearing on the motion indicated that he would 
grant the motion and stated: ‘‘It seems to this Court that 
the only manner in which the validity of the order in the 
conservatorship proceeding may be. attacked is in that 
proceeding because this is not a case of want of jurisdiction 
or power.’ (J.A. 32.) 

On July 21, 1958 an order was entered granting appellee’s 
motion for summary judgment and directing the entry of 
a final judgment dismissing the complaint on the: merits. 
(J.A. 32.) 

STATUTES AND EBULES INVOLVED 
The following provisions of statutes and rules in addition 


to those set forth in the brief of appellant are considered 
relevant to this proceeding: District of Columbia Code, 
section 21-501: 


“¢§ 21-501. Appointment of conservators. 


If an adult person residing in or having property 
in the District of Columbia is unable, by reason of 
advanced age, mental weakness (not amounting to 
unsoundness of mind), or physical incapacity properly 
to care for his property, the United States District 
Court for the District of Columbia may, upon his pe- 
tition or the sworn petition of one or more of his 
relatives or any other person or persons, appoint some 
fit person to be conservator of his property.’’ 


District of Columbia Code, section 21-502: 
¢§ 21-502. Filing of petition—Requirements—Time 
and place of hearing—Appointment of guardian ad 
litem. 
° e ° es * o e 
“Upon a finding that the person for whom the con- 
servator is sought is incapable of caring for his prop- 
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. erty, the court shall appoint a conservator who. shall 
have the charge and management of the property of 
such person‘subject to the direction of the court.’’ 


‘Bule 27, Rules, United States District Court for the District 
of Columbia: 


Soe «RULE. 27 
_ “ORDERS GRANTABLE BY THE CLERK — 


_ “AUTHORITY TO ENTER. The clerk is author- 
- ized-to grant and enter the following orders without 
further direction by the Court, but his action may 
be suspended, altered.or rescinded by the Court for 
cause shown: 
oo. * * * * * e 
(3) TO APPROVE BONDS, ETC. Orders ap- 
proving bonds and undertakings, except supersedeas, 
required in any action or proceeding, when the order 
is’ consented to or when the surety is a corporation 
‘holding authority from the Secretary of the Treasury 


_-to do business within the District of Columbia. an 
- having a process agent therein.’’ 


SUMMARY OF AEGUMENT 


_ 1. The United States District Court for the District of 
Columbia is authorized by the District of Columbia Code 
“(Title 21, Chapter 5) to appoint a conservator for the 
property of a person unable properly to care for his prop- 
erty because of advanced age, mental weakness, or physical 
incapacity. A conservator so appointed is given the charge 
and management of the property of such person ‘‘subject 
to the direction of the court.’ (D.C. Code, sec. 21-502.) 
A conservator so appointed is required to file a bond “‘with 
surety to be approved by the court in such maximum 
amount as the court may order.”’ (D.C. Code, sec. 21-503.) 


The foregoing statutory provisions coupled with the 
‘inherent’ power of a court of equity provide the ‘court 
with a very wide authority to administer and protect the 
estate: This includes handling the bond of the conservator. 
The authority to fix the amount of the bond and to approve 
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the surety thereon is a continuing authority. The amount 
of the bond may be increased or decreased as may be neces- 
sary and the surety is subject to the continuing supervision 
and approval of the court so that the estate may have all 
the protection it needs at the least possible cost. 

There is no statutory provision which in any way limits 
or restricts the inherent power of the court in dealing with 
the bond as it may consider necessary and proper in the 
administration of the estate. Specific provisions setting 
forth a procedure for dealing with cases in which the 
“surety apprehends himself to be in danger”’ (D.C. Code, 
secs. 16-2001, 21-122, 123) cannot be construed in any wise to 
be intended as the only cases in which the court may take 
action with respect to a fiduciary’s bond or to limit the 
inherent power of the court in administering the estate to 
see that it is managed in the most economical manner 
possible. 

2. The United States District Court for the District of 
Columbia, when it issued its order terminating the con- 
servator’s bond and discharging appellant as surety there- 
on, had jurisdiction of the res, the estate being administered, 
and all interested parties, the conservator, the incapacitated 
person whose estate was being administered, and the surety 
on the bond, which has submitted to the jurisdiction of the 
Court. As pointed out above, it had full authority to act in 
the premises. It thus had the power to issue the order com- 
plained of by appellant. This order, therefore, cannot be 
attacked collaterally in appellant’s separate ‘suit seeking a 
declaratory judgment that the original bond is still in force 
and that appellee is liable to pay continuing premiums 
on that bond. 

ARGUMENT 
: I 4 
The United States District Court for the District of Colum- 
bia in a Conservatorship Proceeding Has Full Authority 
to Cancel the Conservator’s Bond, Release the Surety as 
to Liability for Future Defaults, and Order the Substi- 
tution of a New Bond With a New Surety. 

Appellant commenced this proceeding for a declaratory 

judgment in the District Court to test by collateral attack 
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whether the District Court in a conservatorship proceed- 
ing has authority:to terminate the undertaking of the con- 
servator, discharge the surety as to future defaults, and 
order the filing of a new undertaking with a new surety. 
The question thus presented has not previously been con- 
sidered by this Court: There-is an ‘apparent conflict in the 
decisions in a number of state court cases relating to this. 
general issue. These decisions turn.in most cases on the 
specific statutory law of the jurisdiction in which the par- 
ticular case arises. It is appropriate, therefore, to consider 
at the outset the provisions of the statutory law under 
which this case arises.. Ss : 


(a) The Statutory Law. 


Appellee was appointed Conservator of the estate of her 
husband, Ned Russell, by the District Court, acting pur- 
suant to the provisions of Chapter 5, Title 21, of, the 
District of Columbia Code. (Act of October 24, 1951, 65 
Stat. 608.) Section 21-501 of the D. C. Code specifies the 
cases in which a conservator may be appointed for a person 


who is unable properly to care for his own property. Sec- 
tion 21-502 provides that the conservator when appointed 


‘shall have the charge and management of the prop- 
erty of such person subject to the direction of the 
court.’’ 


Section 21-503 requires that a conservator shall furnish 
a bond. It provides in part as follows: 


“Such conservator before entering upon the dis- 
charge of his duties shall execute an undertaking with 
surety to be approved by the court in such maximum 
amount as the court. may order, conditioned on the 
faithful performance of his duty as such conserva- 
tor; ee 6% 


Appellee’s bond as Conservator was filed October 24, 1956, 
under this provision with appellant as surety. The amount 
of the bond was fixed by the Court at $565,000. Appellant 
was approved as surety by the Clerk of the District Court 
acting under authority of Rule 27 of the District Court 
Rules which delegates to the Clerk the function of entering 
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orders approving sureties on bonds if the surety is ‘a 
corporation holding authority from the Secretary of the 
Treasury to do business in the District of Columbia and 
having a process agent therein (J-A. 32, 33). : 


Other provisions applicable to the bond of a conservator 
are to be found in the provisions of the D. C. Code relating 
to guardians of infants as sections 21-503 and 21-504 of the 
Code give to conservators and to the court in conservator- 
ship proceedings the same powers and authority with re- 
spect to the estate as are possessed by the guardian and the 
court in a guardianship proceeding. Section 21-119 of the 
Code provides that ‘‘every guardian appointed by the court, 
except corporations authorized to act as guardians, before 
entering upon or taking possession of or interfering with 
the estate of the infant, shall execute a bond to the United 
States in such penalty and with such surety or sureties as 
the court shall approve.’’ Section 21-121 contains a pro- 
vision that ‘‘the court may at any time require any guardian 
to give bond or additional bond, when the interests of the 
infant require it.”? Sections 21-122 and 21-123 contain 
parallel provisions providing a procedure for the relief of 
the surety on a guardian’s bond on the surety’s own petition 
if he ‘“‘apprehends himself to be in danger.”’ 


Appellant argues that in the absence of statute the court 
lacks the power to discharge the surety on the bond of a 
fiduciary and relieve the fiduciary of the obligation to con- 
tinue to pay premiums to the surety. It is at once apparent 
that this argument of appellant goes too far. There is no 
statutory provision relating to the termination of the bond 
and the discharge of the surety on the bond upon the ap- 
proval of the final account of the fiduciary. Yet it is obvious 
that at such time the surety. stands discharged, except as to 
prior defaults, if any. Appellant would not ‘argue that it is 
entitled to further premiums as surety upon the bond of 
a fiduciary after approval of the final account and distribu- 
tion of the estate. ; : 


A fiduciary may be relieved of his duties because of 
resignation, death or incapacity and a final account of his 
activities may be filed and approved before the administra- 
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tion of an estate has been completed. His bond is termi- 
nated at such time and he is, of course, not obligated to pay 
premiums for the future. The successor fiduciary may 
or may not employ the same surety on his bond. There are: 
no provisions of statute specifically covering the foregoing 
situations. Appellant’s argument that power to terminate 
the obligation of a fiduciary’s bond must be specifically 
covered by statute obviously is unsound. 


It is the position of appellee that the provisions of sec- 
tions 21-502 and 21-503 of the D. C. Code referred to above, 
which provide that a conservatorship estate shall be man- 
aged “subject to the direction of the court’’ and that the 
bond of a conservator shall have a ‘‘surety to be approved 
by the court’’ and be ‘‘in such maximum amount as the court 
may order’? vest in the court a full jurisdiction and a broad 
and continuing discretion in the administration of the estate 
including problems with respect to the bond of the conserva- 
tor. The proper amount of the bond must be subject to con- 
tinuing review by the court. The amount of the bond may, 
of course, be increased if the assets of the estate increase 
so that the estate of the ward needs the protection of an 
increased bond. On the other hand, the court must have the 
authority to reduce the amount of the bond if the assets of 
the estate are substantially reduced and there is no need to 
burden the estate with the cost of an excessive bond. — 


Similarly, the surety must have the continuing approval 
of the court. The fact that a surety is approved on the 
initial filing of a bond cannot mean that the court is without 
the power to revoke such approval and require the substi- 
tation of a new surety in the event the court deems such 
action desirable for-the protection of the estate. 


Many conditions may be assumed in which the protection 
of the estate may require the substitution of a new surety. 
An individual surety may have deposited with the court 
bonds or other securities to support his obligation as surety. 
Such securities may have lost their market value so that the 
surety is no longer in a position to guarantee performance 
of the fiduciary’s bond. It would be ridiculous to say that 
the court is without authority to order the fiduciary to 
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obtain a new surety on his bond. A corporate surety might 
become insolvent or might cease to do business in the Dis- 
trict of Columbia. It is obvious that the court must have 
authority to direct the fiduciary to obtain a new surety on 
his bond. If the Secretary of the Treasury should withdraw 
his approval of a corporate surety because the surety has 
perhaps failed to honor its obligation under a bond far- 
nished the United States Government, the District Court 
would clearly be authorized to require the substitution of 
a different surety. 


If the court should discover that a surety had conspired 
together with other surety companies to fix artificially high 
premiums on surety bonds in the District of Columbia, the 
court would certainly be authorized to relieve such a surety 
company from its liability on existing bonds and authorize 
the substitution of another surety which charges reason- 
able premiums. 


Where a bond is increased or decreased by the court, a 
surety, under ordinary contract principles, would have the 
right to decline to continue to serve as surety on such altered 
bond. If the surety has such right to decline to continue 
to serve on such altered bond, the principles of mutuality 
would clearly require that the principal on the bond have 
the right to substitute a new surety. 


In each of the foregoing examples, all will agree that the 
court must necessarily have power to approve or direct the 
substitution of a new surety on a conservator’s bond. Yet, 
none of these examples is covered by the specific provisions 
of any statute. The power of the court in these cases, there- 
fore, depends on its inherent power as a court of equity and 
on the provisions authorizing the court to fix the amount 
of the bond and requiring that the surety on the bond be 
subject to the approval of the court. If appellant’s argu- 
ment is correct, it must be concluded that the court is with- 
out power to deal with any of these problems. 


Appellant relies for support of its position on sections 
21-121, 21-122 and 21-123 of the D. C. Code which authorize 
the court to require an additional bond when the interests 


11 


of the estate require, and to require counter security or the 
delivery of the entire estate to the surety or some other 
person on the petition of the surety when he deems himself 
in danger. Appellant argues that in view of these specific 
provisions there is no other authority for relieving the 
surety from liability. Congress, in enacting the foregoing 
provisions, was dealing with a special problem, i.e., the case 
where additional security is required and where the surety 
believes himself to be in danger. The existence of special 
legislation to cover a particular situation does not in the 
least imply that the court is without power to deal with other 
problems with which it may be faced relating to the amount 
of a fiduciary’s bond and the approval of the surety thereon. 
It is further to be noted that sections 21-122 and 21-123 have 
application only ‘‘if any surety * * ° apprehends himself 
to be in danger.’’ They, therefore, clearly were not in- 
tended to have general application to all changes in bonds 
of fiduciaries. These sections may also be considered pro- 
cedural since they prescribe the method by which the surety 
may petition the court in such a case and provide for sum- 
moning the fiduciary to answer the petition. Appellee agrees 
that in a case covered by these sections, where the surety 
apprehends himself to be in danger, the procedure pre- 
scribed therein should be followed—the surety should peti- 
tion the court and the fiduciary should be summoned. These 
sections and the procedure prescribed therein do not apply 
at all in other cases where the surety does not seek relief 
because he apprehends himself to be in danger. 


Section 16-2001 of the D. C. Code is cited and relied upon 
by appellant as a statute of general application relating to 
the sureties of any officer, commissioner, receiver, or trus- 
tee appointed by the court. Appellant argues that since 
this section provides for the relief of a surety on his own 
application the court has no authority to relieve a surety in 
any other manner. This section is similar to sections 21- 
122 and 21-123, referred to above, in that it has applica- 
tion only ‘‘when the surety * * * shall apprehend himself 
to be in danger.’’ Obviously, the statutory provisions are 
applicable only with respect to the problem specifically 
dealt with. No inference can be drawn that Congress in 
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enacting this provision intended thereby to limit the in- 
herent power of the court to deal with other problems in- 
volving bonds of court appointed officers. Furthermore, 
it is doubtful whether section 16-2001 of the D. C. Code has 
any application whatever in this case since it does not men- 
tion the bonds of conservators or guardians and since there 
are specific provisions in sections 21-122, 21-123, 21-503, and 
21-504 relating to the bonds of conservators and guardians. 


Appellee submits that there is no merit in appellant’s 
suggestion that Congress intended that the surety alone 
should be protected by statute and that because no statutory 
remedy is provided to the fiduciary or to the estate, the 
court is precluded from fulfilling its obligation to see that 
the estate is managed in the most economical manner 
possible. 


(b) Contract Between the Parties. 


The provisions of the bond filed October 24, 1956, by 
appellee as principal and appellant as surety and the ap- 
plication therefor dated October 24, 1956, executed by ap- 
pellee constitute the contract between the parties hereto. 
The pertinent provisions of the bond are as follows:. 


““We, therefore, the undersigned, Mary W. Russell, 
as principal, and Fidelity and Deposit Company of 
Maryland, as surety * * * hereby undertake for our- 
selves and each of us, ° * * to abide by and perform 
the order of the Court in the premises, * * °.” 


The provisions of the application for the bond executed by 
appellee relevant to this proceeding are the following: 


“‘In consideration of the execution by the Fidelity 
and Deposit Company of Maryland (hereinafter called 
Company) of the bond herein applied for, I hereby 
agree: First, to pay to the Company Eighteen Hun- 
dred Ninety Dollars ($1890.00) as the premium on 
the said bond for the first year and the sum of Eighteen 
Hundred Ninety Dollars ($1890.00) annually in ad- 
vance thereafter for each year during which liability 
under said bond shall continue in force and until satis- 
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factory evidence of the termination of such liability 
shall be furnished to the Company; * * *.”’ 


The foregoing provisions obligated appellee to continue 
paying to appellant the annual premium of $1,890.00 so 
long as “‘liability under said bond shall continue in force.”’ 
If appellant’s liability under the bond has terminated, 
appellee is under no obligation to continue paying the 
premium on the bond. There is nothing in the contract or 
the bond which indicates that the liability of the surety 
must extend until the conservator is finally discharged. 


The order of the District Court in the conservatorship 
proceeding entered September 30, 1957, specifically pro- 
vided for the termination of all future liability of appellant 
on the bond. 


Appellant in its letter to appellee dated January 20, 
1958, stated that it was ‘‘unwilling to accept that order as 
evidence of termination of liability under the provisions 
of your aforesaid agreement”’ (referring to the provisions 
of the application for bond quoted above). (J.A. 12.) 


. It is entirely clear that the foregoing contractual pro- 
visions provide no support for appellant in the position it 
has taken. The obligation to pay premium continues only 
so long as appellant remains liable on the bond. The ques- 
tion therefore is simply whether the order entered by the 
District Court in the conservatorship proceeding on Septem- 
ber 30, 1957 was a valid order terminating appellant’s 
liability on the bond. 


The validity of the order under the statutory law of 
the District of Columbia has been pointed out above. There 
are no decided cases in this Court on the issue. Cases in 
other jurisdictions will be discussed below. 


(c) The Decided Cases. 


The decided cases dealing with the power of a court to 
alter a fiduciary’s bond and authorize the substitution of 
a surety thereon depend largely upon the specific statutes 
relating to the appointment of the fiduciary concerned, his 
bond and his surety. Appellant has referred in its brief 
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to certain cases holding that a particular court had no 
authority under the statutes there involved to discharge 
the surety on the fiduciary’s bond. Appellant also refers 
to a case holding adversely to its contention, the case of 
Wright v. Fidelity and Deposit Co. of Maryland, 29 F.(2d) 
641 (C.C.A.-5, 1928, rehearing denied, 1929). Appellant 
was itself a party to that case. It is the only case discovered 
in the Federal courts which is directly in point on the issues 
here involved. 

In the Wright case, as in this, Fidelity and Deposit Com- 
pany of Maryland brought action to collect the premium on 
a fiduciary’s bond. The fiduciary there involved was a 
receiver appointed in a proceeding in the courts of Texas. 
His appointment was to take effect upon his giving bond 
in the sum of $500,000. The application for the bond given 
in the amount of $500,000 provided that the receiver agreed 
to pay premium on the bond ‘‘as long as liability under 
said bond shall continue and until evidence satisfactory to 
the company of the termination of such liability shall be 
furnished to it at its office in the City of Baltimore.” This 
is language very similar to the language in the applica- 
tion for the bond involved in the instant case. After giving 
the original bond, the receiver petitioned the court for a 
reduction of his bond. The court approved a new bond 
in the reduced amount of $250,000 with a new surety. There- 
after, Fidelity and Deposit Company of Maryland brought 
suit against the receiver to recover five annual premiums 
on the original $500,000 bond. The trial court granted a 
directed verdict in favor of the surety. The Court of Ap- 
peals for the Fifth Circuit reversed, saying at page 642: 

“‘A court of equity in a receivership suit has the 
inherent power to control its receiver, and we are of 
opinion that, in the exercise of this power, it has the 
incidental administrative right to regulate, from time 
to time, the amount of the receiver’s bond. In such a 
suit the court is interested in the economical manage- 
ment of the assets under its control. If a receiver’s 
bond is excessive and unnecessarily expensive, the 
court in its discretion has the power to order the sub- 
stitution of a smaller and less expensive bond. In 


15 


making the order complained of, the court in the re- 
ceivership suit did not deprive appellee of any legal 
right, for undoubtedly the power existed to discharge 
appellant and appoint a new receiver, who could have 
taken out a new bond, executed by a surety other than 
appellee. 


“The order was effectual to release appellee as to 
future liability, for it clearly, though somewhat inarti- 
ficially, authorized substitution of a new bond. The 
order did not grant release as to past liability, but the 
phrase ‘termination of liability,’ in the application, can- 
not fairly be so construed as to require the bond to be 
cancelled and surrendered to appellee. It would be a 
forced and unreasonable construction of that phrase 
to hold that appellant was obliged to pay the pre- 
miums until such time as it could be conclusively deter- 
mined that he had faithfully discharged his duty as 
receiver. Some complaint is made to the effect that 
appellant did not furnish evidence satisfactory to 
appellee that liability on the bond had ceased. No bet- 
ter evidence was called for, and appellee proceeded 
upon the theory that liability continued because the 
court was without power to release the bond; conse- 
quently no evidence that could have been furnished 
would have been satisfactory to appellee. The conclu- 
sion is that it was within the power of the state court 
to terminate liability on the bond, and that its order 
had that effect.’’ 


What the Court says above with respect to the inherent 
power of a court administering a receivership estate and the 
bond of the receiver is equally applicable to the court 
which was here administering the conservatorship estate 
and the bond of the conservator of such estate. 


Appellant seeks to distinguish the Wright case from the 
instant case by arguing that there was no applicable statute 
in force in Texas at the time of the transaction there in- 
volved making any provision for the release of the surety 
ona receiver’s bond. This, appellant contends, distinguishes 
the case because section 16-2001 of the D. C. Code provides 
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a procedure by which a bond may be discharged. Appellant 
thas argues that this statutory procedure is exclusive. As 
pointed out above it is extremely doubtful, in view of sec- 
tions 21-122 and 21-123 with sections 21-503 and 21-504, 
whether section 16-2001 can have any application whatso- 
ever to the bond of a conservator. In any event, section 
16-2001 along with sections 21-122 and 21-123 apply only if 
‘‘the surety * * * shall apprehend himself to be in danger.””: 
A provision for the relief of a surety when he apprehends 
himself to be in danger cannot under any method of statu- 
tory interpretation be construed as taking away the in- 
herent power of the court to deal with other problems affect- 
ing an estate being administered including problems re- 
lating to the bond of the fiduciary of the estate before the 
court. 


Another case involving appellant and very similar on 
its facts to the instant case arose in the Supreme Court of 
Ohio in 1919. The case is Fidelity & Deposit Co. v. Wolfe 
et al., 100 Ohio St. 332, 126 N.E. 414 (1919). In that case, 
defendants were appointed in April 1915 by the Probate 
Court as testamentary trustees and were required to give 
bond in the sum of $1,750,000. Fidelity and Deposit Com- 
pany of Maryland was one of the sureties on this bond to 
the extent of $500,000 and charged an annual premium of 
$2,500. Before the expiration of the first year of the life 
of the trust the trustees applied to the Probate Court for 
permission to substitute a reduced bond which it was 
claimed would provide adequate protection for the trust 
estate and would save the trust estate a considerable sum 
of money. The Probate Court granted the application and 
released and discharged Fidelity and Deposit Company of 
Maryland as surety on the prior bond. This order was 
ignored by the surety company and it brought suit against 
the trustees for another annual premium of $2,500, claim- 
ing that the Probate Court was without jurisdiction to order 
the new bond and to release and discharge the surety com- 
pany from its liability upon the former bond. An initial 
decision of the trial court in favor of the surety company 
was reversed by the Court of Appeals and the surety com- 
pany took the case to the Supreme Court of Ohio. The 
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Supreme Court held that the Probate Court had complete 
jurisdiction in probate and testamentary matters under the 
constitution and statutes of Ohio and that it had full 
power to order. the new bond and to discharge the surety 
company from its liability under the old bond. It held that 
the law involved should be given as broad an interpreta- 
tion as possible to give the court all necessary discretion to 
administer the estate so as to protect the assets with the 
the least possible cost. The particular statute involved in 
the case and which was described by the court as ‘‘largely 
decisive of the questions”’ was section 10591 of the General 
Code of Ohio which reads as follows: 


“Every trustee appointed in a will, before entering 
upon his duty as such, must execute a bond with free- 
hold sureties, payable to the state, in the probate court 
of the county in which such will is admitted to probate, 
to the satisfaction of the court, conditioned for the 
faithful discharge of his duties as trustee; except that, 
when by the terms of a will, the testator expresses @ 
wish that his trustee may execute the trust without 
giving bond, the court admitting the will to probate, 
may grant permission to the trustee to execute the trust 
with or without bond. When granted without bond, at 
any subsequent period, upon the application of a party 
interested, the court may require bond to be given; 
and, upon the application of an interested party, if 
deemed necessary; require a new or additional bond at 
any time before the completion of the trust.”’ 


The court, in reaching its decision stated (p. 415) : 


‘“‘True, the primary purpose of such bond is protec- 
tion to the trust fund created by will. It is likewise true 
that protection should not exceed the proper bounds 
of common sense and reason, either as to its nature 
or its expense. The safeguarding of the fund, not only 
by constitutional grant of power, but by statutory pro- 
vision, is left wholly in the discretion of the probate 
court, and its jurisdiction in this behalf is as comprehen- 
sive as any jurisdiction conferred on a court of com- 
mon pleas in suits at law or in chancery. 
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“Tf the language ‘a new or additional bond’ does 
not include exactly what was done in this case. it 
surely would be difficult to use language sufficiently 
broad and direct to express such inclusion. 

‘Potential questions of law are distinguishable from 
were (sic) quibbles in language. Surely a statute that 
provided for ‘fiduciary bonds to meet changes in the 
financial responsibility of the obligors of the bond, the 
terms of the bond, the amount of security necessary to 

- adequately protect the trust estate, and no more, or 
that permitted a court to cancel bonds in whole.or in 
part as the trust fund should be administered, would 
be highly desirable, and if a statute permitted of such 
construction, and this one surely does, the court would 
be derelict in its duty in failing to give it such reason- 
able and liberal construction as the common sense and 
common justice of the case, no less than the particular 
statute providing liberal construction, expressly re- 
quire.”? 

See also the case of Rowe v. Aetna Casualty and Surety 
Company, 69 Ohio App. 291, 42 N.E. (2d) 706 (1941). 

It is submitted that the District Court of the United 
States for the District of Columbia, with the inherent power 
of a court of equity, and with the support of sections 21-502 
and 21-503 of the D. C. Code, has all the authority it needs 
to provide adequate bond protection for a conservatorship 
estate at the least possible cost to the estate. As in Ohio, 
there is no statutory limitation in the District of Columbia 
upon this authority of the Court. 


A third case involving appellant is the case of United 
States ex rel. Landry v. National Surety Company of New 
York, 191 La. 1017, 187 So. 9 (1939). In that case, however, 
appellant was involved as the substituted surety. The action 
involved the qualifying bond of an insurance company 
to do business in Louisiana. The initial bond for $50,000 
was filed on February 24, 1931 with American Surety Com- 
pany, New York, as surety. On March 3, 1932, Fidelity and 
Deposit Company of Maryland, appellant herein, was sub- 
stituted as surety. The Supreme Court of Louisiana held 
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that American Surety Company, the original surety, was 
not liable for any claim arising or accruing after March 
3, 1932, the date of the new bond with the substituted surety. 
In that case, Fidelity and Deposit Company of Maryland 
admitted its liability as substituted surety. 


Another case directly in point is Interdiction of Allgeyer, 
195 So. 71 (Louisiana Court of Appeals, 1940). In that 
case, the New Amsterdam Casualty Company brought an 
action for a premium on a surety bond which it had given 
on the bond of the curator of an incompetent. The original 
bond had been given on November 15, 1933, and bore a 
premium of $168 a year. Some time prior to November 15, 
1938, the curator advised the surety that he had obtained a 
new bond from another company after having been author- 
ized to do so by the court and furnished the original surety 
with a copy of the Court’s order permitting the substitu- 
tion. The original surety, contending that its bond was not 
subject to cancellation and that its liability was not affected 
by the substitution of another surety, sued the curator for 
the amount of the premium due for the year beginning 
November 15, 1938. The trial court denied the surety’s 
claim and was upheld on appeal. The court stated the con- 
tentions of the original surety as follows, at page 72: 


‘The question presented is whether the bond of a 
tutor or curator may be cancelled during the adminis- 
tration of the estate of the minor or interdict, so as to 
relieve the surety of further obligation. It is said on 
behalf of the New Amsterdam Casualty Company that 
the obligation, once assumed, is a continuing one and 
that the attempt to substitute another surety is un- 
authorized by any provision of law, consequently, 
since liability continues, the premium should be paid. 
We have included tutors with curators because, under 
Article 415 of the Revised Civil. Code, the require- 
ments concerning the oath of the tutor, inventory and 
security are also applicable to the curatorship of 
interdicted persons. Article 317 of the Code concerns 
the bond of the tutor, but contains no express provision 
for its cancellation or substitution.”’ 
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The original surety further contended that since there 
was no provision in the Louisiana Civil Code or in the 
statutes for the cancellation or substitution of a-curator’s 
bond, a bond once: executed is not-subject to cancellation 
and remains in effect as long as. the administration of the 
curator. The Court refused to accept this contention, con- 
eluding: gage ea Mie 

“The substitution of the United. States Fidelity & 
Guaranty. Company, as surety, in place of the New 
Amsterdam Casualty Company on his curator’s bond 
by Dr. Allgeyer, was permissible under the law and 
had the effect of-relieving the New Amsterdam Casualty 
Company of farther responsibility ; consequently there 
is no liability forthe premium.”* ; Pieris 


The case of In Re Bowers Estaté, 80 D. & C. 375 (1951), 
arose in the Orphans Court in Pennsylvania. It involved the 
estate of a five year old minor amounting to a little over 
$2,000 represented entirely by investment shares and. de- 
posits with a Federal savings and loan association whose 
deposits and investment. shares wére insured by the Fed- 
eral Government to the extent of $10,000 as. to. each de- 
positor. On an interim report of the guardian, the court 
ordered the termination of the bond~of Manufacturers 
Casualty Insurance Company as surety for the guardian 
and arranged that the investment shares and deposits with 
the Federal savings ‘and loan association might be with- 
drawn only upon order. of the court or‘on the joint signa- 
tures of the minor and the guardian ‘after minor had reached 
the age of 21 years. In these circumstances there was no 
need to burden the estate with the bond premium. 

If appellant’s position is correct in this case, the District 
Court for the District of Columbia would be without power 
to work out a similar arrangement involving the estate of 
- g minor. On the other hand, appellant would insist that 
the guardian continue paying premiums year after year 
unnecessarily depleting the minor’s estate and:accomplish- 
ing nothing other than to, add to the profits of the surety 
company. Pe es gd teen eta 
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- wo eases relied upon by appellant, American Bonding 
Co. v. Hall, 57 Ind. App. 523, 106 NE. 534 (1914; rehearing 
denied, 1915) and United States Fidelity & Guaranty Co. v. 
Felder, 105 Miss. 283, 62 So. 236 (1913), were considered 
by the Court of Appeals for the Fifth Circuit in the Wright 
case, supra, and the cout refused to follow the decisions 
in those cases. The cases cited by appellant depend upon 
the interpretation by the local court of the local law. Some 
of these cases are believed to impose undue limitations upon 
the authority of the court to deal in a reasonable manner 
with problems which may arise in.the administration of an 
estate. It is submitted that this Court in considering the 
problem for the first time should be guided by the cases 
which are cited above upholding the jurisdiction and author- 
ity of the court in which an estate is being administered. 

As pointed out above, the statutory law of -the District 
of Columbia contains no provision limiting the inherent 
authority of the court to change or terminate the bond of a 
fiduciary or to order the substitution of a surety thereon if 
such action is in the best interests of the estate being ad- 
ministered by the court. 


In its brief, appellant refers to a case which it brought 
in the Municipal Court for the District of Columbia to col- 
lect the premium on & guardianship bond for which the 
Probate Court had authorized the substitution of individual 
or private sureties for Fidelity and Deposit Company of 
Maryland. The case is identified as Fidelity and Deposit 
Company of Maryland, Plaintiff v. Jacob Love, Defendant, 
Case No. 153706. The file of this case is not now available 
in the Municipal Court. From the docket entries the suit 
was filed in 1927 and involved only $30, for which a judg- 
ment was entered. The basis for the suit and for the 
judgment does not appear in the docket. The docket shows 
no counsel for. the defendant. No appeal was taken. From 
appellant’s statement, it appears that in the circumstances 
the surety company may have been able to convince the 
Municipal Court in this one case that it should continue to 
impose the burden of premiums on its surety bond upon 
this minor’s estate for three years notwithstanding the 
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fact that the Probate Court having jurisdiction of the estate 
thought that the estate would be adequately protected by 
individual or private sureties. 


Notwithstanding this case, it appears to have been the 
practice of the Probate Court of the District of Columbia 
to order new bonds in reduced amounts and to terminate 
and discharge the liability of the surety on original bonds. 
(See Mersch, Probate Practice, District of Columbia, sec- 
tions 1161 and 1162 wherein forms for a petition and order 
of Court accomplishing this result are set forth.) The author 
of this work served in the Office of thé Register of Wills 
of the District of Columbia from 1927 to 1946 and was him- 
self Register of Wills for the last four years of this period. 
He was, of course, thoroughly familiar with probate practice 
in the District Court of the United States for the District 
of Columbia sitting as a Probate Court. 
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The Action of the District Court in a Conservatorship Pro- 
ceeding in Cancelling the Conservator’s Bond, Releasing 
the Surety as to Liability for Future Defaults, and 
Ordering the Substitution of 2 New Bond With a New 
Surety Is Not Subject to Collateral Attack In This 
Proceeding. 


This proceeding for declaratory judgment with respect 
to the continuance in effect of the appellee’s bond as con- 
servator for the estate of Ned Russell is a collateral at- 
tack upon the validity of the order of the District Court 
dated September 30, 1957 in the conservatorship proceed- 
ing which terminated that bond. Appellant cites the cases 
of Cooper v. Reynolds, 10 Wall. 308, 316, 19 L. Ed. 931 
(1870), and Fishel v. Kite, 69 App. D.C. 360, 101 F.(2d) 
685 (1938; rehearing denied, 1939), for the proposition 
that a judgment may be collaterally attacked if the basis 
of the attack is that the judgment was beyond the power 
of the court because there is no authority under the law for 
its action. The premise:of appellant’s case is therefore 
that the court in the conservatorship proceedings did not 
have the power to enter the order of September 30, 1957. 
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The decision of the court below in this proceeding dis- 
missing appellant’s complaint on the merits is based upon 
the premise that the court in the conservatorship proceed- 
ing had jurisdiction and the power to enter the order of 
September 30, 1957. The trial court, therefore, held that 
appellant could not maintain a separate action for a de- 
claratory judgment seeking in effect to have that order de- 
clared invalid. 


Appellee has pointed out above the reasons she believes 
that the court had full authority to enter the order which 
appellant seeks to attack. Appellant does not dispute the 
jurisdiction of the court in the conservatorship proceed- 
ing over the estate of Ned Russell. The estate was before 
the court and was being administered by the court through 
appellee as the duly appointed conservator for the estate. 
Appellant, pursuant to Title 28, section 2403, of the Dis- 
trict of Columbia Code and by the terms of the bond filed 
on October 24, 1956, appeared and submitted itself to the 
jurisdiction of the court. By the terms of the bond, appel- 
lant further undertook “‘to abide by and perform the order 
of the court in the premises.’’ With the estate, the con- 
servator, and the surety thus before the court, the court 
on September 30, 1957 ordered that the conservator was 
authorized to substitute the Peerless Insurance Company 
for appellant as surety on her bond and further ordered 
that appellant as surety on the prior undertaking ‘‘shall 
stand discharged except as to prior defaults, if any.” 
With jurisdiction of the subject matter and of the parties, 
the court had the inherent power to enter the order com- 
plained of by appellant. 


Appellant makes a point of the fact that the order of 
September 30, 1957 was entered in the conservatorship 
proceeding without prior notice to it. Appellee concedes 
that no formal notice filed in the conservatorship proceed- 
ing was served on appellant prior to the entry of the order 
of September 30, 1957. Appellant, however, was in fact 
notified that the order would be entered through advice 
to the insurance broker, H. Gabriel Murphy, through whom 
the bond was acquired and who notified appellant. The 
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record further indicates that appellant. itself had actual 
knowledge before the end of the first year that the bond 
was to be cancelled as evidenced by the retarn to the 
broker, H. Gabriel Murphy, of the renewal premium notice 
bearing the stamp ‘‘Cancelled October 21, 1957 effective 
date.”’ (J.A. 6-7.) : 


Appellee farther submits that appellant had no legal 
interest as an adversary in its continuing to act as surety 
on appellee’s bond as conservator. Having had actual 
advance knowledge that the order of September 30, 1957 
was. to be issued, appellant cannot complain that it did 
not receive formal advance notice of the application for 
the order. 


Furthermore in the Wright case, supra, it appears that 
the surety was not notified of the termination of the original 
bond until after the issuance of the court’s order therefor. 


Appellant argues that the order of September 30, 1957 
is invalid because it is based upon the premise that the 
bond of the conservator would terminate on October 24, 
1957. The order does in fact refer to the date of October 
24, 1957. This was the anniversary date for the payment 
of premium on the bond. Appellant had been paid for its 
services as surety up to that date. The order is specific 
that appellant should be discharged as surety only upon 
the filing of a new undertaking by appellee. This provision 
of the order makes it clear that the order was not based 
upon any misapprehension with respect to the extent of 
appellant’s liability as surety on the original bond. : 


Appellant’s argument that the order of September 30, 
1957 -was entered on the basis of an ‘‘incorrect premise”’ 
argues only that the order was erroneous as distinguished 
from beyond the power of the court. An order that is merely 
erroneous is clearly not subject to collateral attack. The 
trial judge in this case held that the order in question was 
within the jurisdiction and power of the court in the con- 
servatorship proceeding. He held that if appellant wished 
to attack the order it should have moved in the conservator- 
ship proceeding for the reconsideration of the order and; if 
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iansuccessful, taken an appeal from the court’s action: in 
that proceeding.- - 
Appellant cites the case of Clark v. Mathewson, 7 App. 
D.C. 382 (1896), as indicating ‘a limitation upon the in- 
herent authority of a court-in a conservatorship proceed- 
ing. The case involves the authority of the District Court 
in dealing with the estate of a lunatic to order the sale of 
real-property belonging to the lunatic. This case distin- 
guishes. between the powers of the court in lunacy and 
guardianship cases and is of no help to appellant. On the 
contrary, it and the subsequent cases dealing with the 
same question support the position of appellee. In the sub- 
aent case of United States to the use of Hine v. Morse, 
218 U.S. 493, 54 L.Ed. 1123 (1910), action was brought 
upon a bond given upon the sale of real property of an 
infant in a guardianship proceeding in the District of 
Columbia to recover the proceeds of the sale which had 
been dissipated. The surety on the bond defended on the 
ground that the court lacked the power to order the sale 


of the infant’s real estate for purposes of reinvestment. 
The Supreme Court, citing Clark v. Mathewson, supra, 
discussed the jurisdiction of the District of Columbia court 
over the estate of a minor as follows (pages 504-505) : 


‘The Supreme Court of the District is one of gen- 
eral jurisdiction. It possesses all of the powers which 
by statute are conferred upon the circuit and district 
courts. of the United States. D.C. Rev. Stat. §§ 760 
and 765. It may be said, indeed, to have the usual 
powers incident to a court of equity at.the date of the 
Revolution, not incompatible with the changed form 
and principles of government, or affected by subse- 
quent legislation. Clark v. Mathewson, 7 App. D.C. 
382. 


“The inherent power of a court of equity over the 
persons and estates of infants is very wide. For the 
purpose of maintenance, the power over real estate 
is undoubtedly more comprehensive than it is over 
the sale of real estate for. purposes of reinvestment, 
though manifestly for the interest of the minor. The 
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weight of authority seems to be that it does not extend 
to sales merely because it shall appear. to be for the 
interest of the infant (Bispham, Eq. $549; Story, 
Eq. § 1357; 3 Pom. Eq. Jur. §§ 1304, 1309), though 
there is not lacking very respectable authority for 
the power to sell real estate when shown to be for the 
manifest interest of the minor * * °.”’ (Emphasis 
added.) 


The Supreme Court went on to hold that the decree for the 
sale of the real property in question made with jurisdiction 
‘of the res and of the parties was not open to collateral at- 
tack even though the court may have erred in holding that 
the property should be sold for the best interests of the 
minor’s estate. The court further said, on pages 505-506: 


«<@ © © The supreme-court of the District had juris- 
diction over the subject-matter, the res. It had jur- 
isdiction over the parties. It was, according to due 
course of equity proceeding, called upon to examine the 
will and the statute which gave the power to make the 
sale in certain circumstances. If, then, jurisdiction 
consists in the power to hear and determine, as has 
so many times been said, and the court errs in holding 
that a case has been made either under its inherent 
power or its statutory authority, can it be said that it 
has usurped jurisdiction and that its decrees are 
absolute nullities? To this we cannot consent. If the 
court was one of general, and not special, jurisdiction, 
if, under its inherent power, supplemented by statutory 
enlargement, it had jurisdiction under any circum- 
stances to sell the real estate of minors for reinvest- 
ment, it had jurisdiction to examine and determine 
whether the particular application was within or be- 
yond its authority. To do this was jurisdiction. If 
it errs, its judgment is reversible by proper appellate 
procedure. But its judgment, until it be corrected, is 
a judgment, and cannot be regarded as a nullity.” 


As pointed out above, sections 21-503 and 21-504 of the 
D. C. Code assimilate the power of the court in a con- 
servatorship case to that of the court in a guardianship case. 
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. Thus, the District Court had jurisdiction over the estate 
of Ned Russell, had jurisdiction of the parties and had the 
inherent power and authority to make the order of Septem- 
ber 30, 1957 which appellant here seeks to attack. As pointed 
out by the district judge at the hearing on the motion for 
summary judgment, if appellant wished to attack that 
order it was free to do so by motion in the conservatorship 
proceeding. Having failed to make any such motion in 
the conservatorship proceeding appellant is bound by the 
order of September 30, 1957 in that proceeding and may not 
maintain this collateral attack upon the validity of the 
order. 


CONCLUSION 


Appellee respectfully submits that the United States Dis- 
trict Court for the District of Columbia had fall power and 
authority in the conservatorship proceedings relating to 
the estate of Ned Russell to enter its order of September 
30, 1957, authorizing the conservator to substitute a new 
surety for appellant on her bond, discharging appellant 
from liability on the original bond as to future defaults, if 
any, and ordering the filing of a new bond with a new 
surety. Since the court had full power and authority to 
enter the order of September 30, 1957, appellant may not 
maintain this proceeding collaterally attacking that order. 
The District Court was correct in dismissing appellant’s 
action on the merits. Appellee therefore respectfully sub- 
mits that the judgment of the District Court herein should 
be affirmed. 


Respectfully submitted, 
Joun BE. Sues 
Gzorcz E. McMurray, JR. 
Counsel for Appellee 


